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in the 26 CFR part 1 edition revised as
of April 1, 1995).

[T.D. 8597, 60 FR 36680, July 18, 1995, as
amended by T.D. 8660, 61 FR 10499, Mar. 14,
1996; 62 FR 12097, Mar. 14, 1997; T.D. 9048, 68
FR 12290, Mar. 14, 2003]

§1.268-1 Items attributable to an
unharvested crop sold with the
land.

In computing taxable income no de-
duction shall be allowed in respect of
items attributable to the production of
an unharvested crop which is sold, ex-
changed, or involuntarily converted
with the land and which is considered
as property used in the trade or busi-
ness under section 1231(b)(4). Such
items shall be so treated whether or
not the taxable year involved is that of
the sale, exchange, or conversion of
such crop and whether they are for ex-
penses, depreciation, or otherwise. If
the taxable year involved is not that of
the sale, exchange, or conversion of
such crop, a recomputation of the tax
liability for such year shall be made;
such recomputation should be in the
form of an ‘“‘amended return” if nec-
essary. For the adjustments to basis as
a result of such disallowance, see sec-
tion 1016(a)(11) and the regulations
thereunder.

§1.269-1 Meaning and use of terms.

As used in section 269 and §§1.269-2
through 1.269-7:

(a) Allowance. The term allowance re-
fers to anything in the internal rev-
enue laws which has the effect of di-
minishing tax liability. The term in-
cludes, among other things, a deduc-
tion, a credit, an adjustment, an ex-
emption, or an exclusion.

(b) Evasion or avoidance. The phrase
evasion or avoidance is not limited to
cases involving criminal penalties, or
civil penalties for fraud.

(c) Control. The term control means
the ownership of stock possessing at
least 50 percent of the total combined
voting power of all classes of stock en-
titled to vote, or at least 50 percent of
the total value of shares of all classes
of stock of the corporation. For control
to be ‘“‘acquired on or after October 8,
1940, it is not necessary that all of
such stock be acquired on or after Oc-
tober 8, 1940. Thus, if A, on October 7,
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1940, and at all times thereafter, owns
40 percent of the stock of X Corpora-
tion and acquires on October 8, 1940, an
additional 10 percent of such stock, an
acquisition within the meaning of such
phrase is made by A on October 8, 1940.
Similarly, if B, on October 7, 1940, owns
certain assets and transfers on October
8, 1940, such assets to a newly organized
Y Corporation in exchange for all the
stock of Y Corporation, an acquisition
within the meaning of such phrase is
made by B on October 8, 1940. If, under
the facts stated in the preceding sen-
tence, B is a corporation, all of whose
stock is owned by Z Corporation, then
an acquisition within the meaning of
such phrase is also made by Z Corpora-
tion on October 8, 1940, as well as by
the shareholders of Z Corporation
taken as a group on such date, and by
any of such shareholders if such share-
holders as a group own 50 percent of
the stock of Z on such date.

(d) Person. The term person includes
an individual, a trust, an estate, a
partnership, an association, a company
or a corporation.

[T.D. 6595, 27 FR 3596, Apr. 14, 1962, as amend-
ed by T.D. 8388, 57 FR 345, Jan. 6, 1992]

§1.269-2 Purpose and scope of section
269.

(a) General. Section 269 is designed to
prevent in the instances specified
therein the use of the sections of the
Internal Revenue Code providing de-
ductions, credits, or allowances in
evading or avoiding Federal income
tax. See §1.269-3.

(b) Disallowance of deduction, credit, or
other allowance. Under the Code, an
amount otherwise constituting a de-
duction, credit, or other allowance be-
comes unavailable as such under cer-
tain circumstances. Characteristic of
such circumstances are those in which
the effect of the deduction, credit, or
other allowance would be to distort the
liability of the particular taxpayer
when the essential nature of the trans-
action or situation is examined in the
light of the basic purpose or plan which
the deduction, credit, or other allow-
ance was designed by the Congress to
effectuate. The distortion may be evi-
denced, for example, by the fact that
the transaction was not undertaken for
reasons germane to the conduct of the
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business of the taxpayer, by the unreal
nature of the transaction such as its
sham character, or by the unreal or un-
reasonable relation which the deduc-
tion, credit, or other allowance bears
to the transaction. The principle of law
making an amount unavailable as a de-
duction, credit, or other allowance in
cases in which the effect of making an
amount so available would be to dis-
tort the liability of the taxpayer, has
been judicially recognized and applied
in several cases. Included in these cases
are Gregory v. Helvering (1935) (293 U.S.
465; Ct. D. 911, C.B. XIV-1, 193); Grif-
fiths v. Helvering (1939) (308 U.S. 355;
Ct. D. 1431, C.B. 1940-1, 136); Higgins v.
Smith (1940) (308 U.S. 473; Ct. D. 1434,
C.B. 1940-1, 127); and J. D. & A. B.
Spreckles Co. v. Commissioner (1940)
(41 B.T.A. 370). In order to give effect to
such principle, but not in limitation
thereof, several provisions of the Code,
for example, section 267 and section
270, specify with some particularity in-
stances in which disallowance of the
deduction, credit, or other allowance is
required. Section 269 is also included in
such provisions of the Code. The prin-
ciple of law and the particular sections
of the Code are not mutually exclusive
and in appropriate circumstances they
may operate together or they may op-
erate separately. See, for example,
§1.269-6.

[T.D. 6595, 27 FR 3596, Apr. 14, 1962]

§1.269-3 Instances in which section
269(a) disallows a deduction, credit,
or other allowance.

(a) Instances of disallowance. Section
269 specifies two instances in which a
deduction, credit, or other allowance is
to be disallowed. These instances, de-
scribed in paragraphs (1) and (2) of sec-
tion 269(a), are those in which:

(1) Any person or persons acquire, or
acquired on or after October 8, 1940, di-
rectly or indirectly, control of a cor-
poration, or

(2) Any corporation acquires, or ac-
quired on or after October 8, 1940, di-
rectly or indirectly, property of an-
other corporation (not controlled, di-
rectly or indirectly, immediately be-
fore such acquisition by such acquiring
corporation or its stockholders), the
basis of which property in the hands of
the acquiring corporation is deter-

§1.269-3

mined by reference to the basis in the
hands of the transferor corporation.

In either instance the principal purpose
for which the acquisition was made
must have been the evasion or avoid-
ance of Federal income tax by securing
the benefit of a deduction, credit, or
other allowance which such person, or
persons, or corporation, would not oth-
erwise enjoy. If this requirement is sat-
isfied, it is immaterial by what method
or by what conjunction of events the
benefit was sought. Thus, an acquiring
person or corporation can secure the
benefit of a deduction, credit, or other
allowance within the meaning of sec-
tion 269 even though it is the acquired
corporation that is entitled to such de-
duction, credit, or other allowance in
the determination of its tax. If the pur-
pose to evade or avoid Federal income
tax exceeds in importance any other
purpose, it is the principal purpose.
This does not mean that only those ac-
quisitions fall within the provisions of
section 269 which would not have been
made if the evasion or avoidance pur-
pose was not present. The determina-
tion of the purpose for which an acqui-
sition was made requires a scrutiny of
the entire circumstances in which the
transaction or course of conduct oc-
curred, in connection with the tax re-
sult claimed to arise therefrom.

(b) Acquisition of control; transactions
indicative of purpose to evade or avoid
tax. If the requisite acquisition of con-
trol within the meaning of paragraph
(1) of section 269(a) exists, the trans-
actions set forth in the following sub-
paragraphs are among those which, in
the absence of additional evidence to
the contrary, ordinarily are indicative
that the principal purpose for acquir-
ing control was evasion or avoidance of
Federal income tax:

(1) A corporation or other business
enterprise (or the interest controlling
such corporation or enterprise) with
large profits acquires control of a cor-
poration with current, past, or prospec-
tive credits, deductions, net operating
losses, or other allowances and the ac-
quisition is followed by such transfers
or other action as is necessary to bring
the deduction, credit, or other allow-
ance into conjunction with the income

557



